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                         Lecture on 'Drafting Pleading and Conveyance' 
     (Part-6) 
                                            LL.B Semester 5th -Paper V 
 
                                                  By: Dr. Upendra Nath 
                                      (Assist. Professor, Patna Law College) 
  

Hello friends!  

       I hope you all are keeping yourself in good health. 

In our earlier lecture session, we discussed the „first fundamental rules as 

to „Pleading‟, Now, in our today’s session, in continuation to the 

previous ones, we will be discussing the second fundamental rules as to 

„Pleading‟, that ought to be practiced in the Courts of appropriate 

jurisdiction.  

 

            (2) Material facts:  

 The second fundamental rule of pleading is that every pleading 

shall contain only a statement of material facts on which the 

party‟s pleading relies for his claim or defence. This rule has been 

enunciated in Order 6, rule 2 of the Code of Civil Procedure.  

 

 The rule that „the material facts should not be pleaded in a 

technically complex manner‟ ought to be observed in totality since 

any omission to the said rule may only add the Court‟s difficulty in 

its task to ascertain the rights of the parties in a judicious manner.  

 

 Further, every pleading must state only those „facts which are 
material‟ at the present stage of the suit. 

Friends, now certainly, a moot question will arise:-  what is material 
fact?  
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{here, it would be worth to understand the meaning  of word 

„material‟ which implies to mean any assertion that  is 
considered indispensible for the purpose of formulating a 
complete cause of action and in its absence, the entire claim in 
litigation pertaining to seek relief through appropriate judicial 
processes will fail}  

Invariably, the aforesaid question may simply be answered with the 

assertion that all the facts which are considered essential to the 

Plaintiff‟s cause of action or to the defendant‟s defence, as the case 

may be and which each party to the litigation either proves or fail is 

material fact.  

In this respect, the Apex Court, in Udhav Singh Vs Madhav Rao 

Sindhia (1977) 1 SCC 511; AIR 1976 SC 744; (1976) 2 SCR 246, has 

specifically defined the expression “material facts” as : 

“all the primary facts wich must be proved at the trial by a 
party to establish the existence of a cause of action or his defence 
are material facts”      

 Moreover, the term “material facts” is associated with another 

related term „particular’ in the legal context. It denotes the „details 

of the case and aids to amplify, refine and embellish “material facts” 

making the latter more detailed and informative as well. Eventually, 

these abets serving the overall judicial interests of the concerned. It 

warrants that all of the material facts must appear in the pleadings 

and the requisite particulars must also be there so as to enable the 

opposite party to know about the case which they have to confront 

and subsequently put them to be on guard.          

Now friends, yet, a related question may again arise:- 

                        „What facts are material‟? 

It would certainly be not very easy to answer. However, it can 

be ascertained that those facts are considered material for the 
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pleading of a party which the latter is bound to prove at the trial, 
unless admitted by the other party, before the said party can succeed 

in his claim or defence as the case may be.  

Significantly, in this respect, here, it is worth emphasizing about one 

of the cardinal principles of pleading which asserts that “if one is in 

reasonable doubt about a particular fact as a material fact; it is 

better for him to plead that fact rather than omit it because 

unless a fact is pleaded he shall not be allowed to prove it at the 

hearing of the suit”.  

 The same should consciously be adhered to whilst drafting 

any pleading to seek relief from the concerned designated 

authorities for adjudication within the nation‟s judicial 

system.      

Similarly, a „plea of fraud and misrepresentation‟ in a suit is 

mandatorily required to set forth full particulars of fraud and 

misrepresentation, because  

 these particulars constitute material facts and unless raised 

by the plaintiff or the defendant in his pleading; the same 

shall not be allowed to prove at the trial. 

Friends, you all should remember that a material fact can be 

inserted in the pleading by amendment as well since  

 the same is the statutory right of both the plaintiff vis-à-

vis defendant; but when such pleading is amended then as 

its consequence, one party of the suit is likely to be saddled 

(i.e burdened) with the cost of other side.  
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Further, it ought to be remembered that  

 when any suit is brought under a particular statute, then 

all facts which are necessary to bring such suit under the 

said statue must be alleged as well.  

 

Similarly, when a rule of law applicable to a case has an 

exception to it, 

 all such facts are material which tends to take the case out 

of the rule or out of exception, as the case may be.  

 

We may also illustrate the aforesaid contentions through citing 
some instances as hereunder:  

1) If a childless Mohammedan widow claims one-fourth share 

in the property of her husband as allowed by Shia law, she 

must allege that her husband was a Shia. 

 

2) Where Plaintiff claims right of pre-emption u/s 15(2)(b) of 

Punjab pre-emption Act, he must plead the necessary facts 

in respect of his claim.  

 

3) Where a plaintiff claims an alternative relief, he must plead 

facts entitling him, for such relief.  

 

4) Where the question of age or time affects the right of the 

parties, the facts should be specifically pleaded for it.  

 

5) Every plea of facts must be specifically pleaded, and proved. 

Court cannot allow a party to the suit to plead such 

evidences which are inconsistent with his plea.  
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6) Where a plaintiff sues on the basis of a title; he must state 

the nature of the deed from which he has derived title.  

 

7) The plea that a woman claiming maintenance has lost her 

right due to continuous desertion or living in adultery should 

be specifically raised.  

 

8) Where the plea is based on custom, it must be stated in the 

precise form explaining about such custom. For instance, as 

mentioned above, if a childless Mohammedan widow claims 

one-fourth share in the property of her husband as allowed 

by Shia Law, she must allege that her husband was a Shia.  

Now friends, there are certain exceptions to this aforesaid 

fundamental rule of pleading which can also be pointed out as 
mentioned hereunder:- 

 (a) Content of documents:   

 Whenever the content of document are material,-  
 

 it shall be sufficient in any pleading to state the effect 

thereof as briefly as possible without setting out whole or 

any part thereof unless any precise words thereof are 

material.  

 

For instance, if plaintiff’s claim is based on a sale-deed, 

it is sufficient to state that “defendant has sold the 

property to the property to the plaintiff by a sale-deed 

dated......”   

(b)  Matters of Inducement:  

 It means introductory or prefatory facts - 
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 which should be stated in the first and second 
paras in the body of the plaint or written 
statement.  
 

 Though it is not necessary yet sometimes it is 

desirable to commence a plaint with some 
introductory allegations stating  

 

 who the parties are, what business they carry 

on, how they are related and connected and 

other surrounding circumstances leading up 

to the dispute.  

Literally viewed, even though these are not material 

facts yet since these are allowed in the judicial system of 

England, forming the root of Indian Judicial Processes; 

the same is followed in this designated arena in India as 

well. However, it warrants that the matter of inducement 

should be reduced to the minimum need.  

     (To be continued --------)  


